
STATE OF NET.I YORK
STATE TN( COMMISSION

In the Matter of the Pet l t ion

o f

SAMUEL BAUM

For a Redeterminat ion of a Def ic i .ency or
a Refund of Personal Income
Taxes under  Ar t i c le  &)  22  o f  the
Tax Law for the Year(S) L97O

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of Albany

.TAllgf MACK , being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on ghs 14th day of March , Lg1 5 ,  she served the within

Notice of Decision 66x:O€Ex[rftlax8aaf by (certified) mail upon Samuel Baum

(aopxxwclca*truumf,) the petitioner in the within

proceedinE, by encLosing a true copy thereof in a secureLy sealed postpaid

wrapper addressed as fol lows: Mr. Samuel Baum
3332 wi lson Avenue
Bronx, New York LO469

and by deposlt ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic iaL depository) under the exclusive ca.re and custody of

the United States Post Off ice Department withln the State of New York.

That deponent further says that the sa.id addressee is the (rcSrxtreffirct8e€

>(l f )  pet i t ioner hereln and that the address set forth on said l t raPper is the last

known address of the (1{C$ls$6nffi)EArc<xtrx6hg petltloner.

Sworn to before me thls

14th day of  March ,  Lns.
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. STATE OF NEW YORK

DEPARTMENT OF TAXATION AND

t t

FINANCE
S T A T E  T A X  C O M M I S S I O N

H E A R I I I G  U N I T

E D I V A R O  R O O K

S E C R E T A R Y  I O
c o M M r s s r 0 N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  I Y R I G H T  4 5 7 - 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

MR.  COBURN 457-2496

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILDtNG 9,  ROOM 21+A

SSdf Sftftodt{llllto.*ro-lrrspr.sid.n.^rt"t^tt:iy",::r,
A R E A  C O D E  5 I 8

DAT@; Albany, New York
llrrah 14, 1975

ttr. samurl Brlln
3332 ttllron lvcnut
Bronx, trfr Yorh 10r[69

Dllr trir. BlllrEl

Please take notice of the DECISIff
of the State Tax Commission enclosed herewith.

Please take  fu r ther  no t ice that pursuant to
Sect ion (S)690
proceeding in court to
sion must be commenced
from the date of this

of the Tax Law, any
review an adverse deci-
within 4 nontllr

no t i ce .

tny inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper party for
rep l y .

E n c .

c c :
Law Bureau

AD-  1 .  12  (8 /7  3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

SANIUEL BAUM

for  Redeterminat ion of  Def ic iency or
for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the  Year  I97O-

DECTSION

Pet i t ioner ,  Samuel  Baum, res id ing at  3332 Wi lson Avenue,

Bronx,  New York LO469,  has f i led a pet i t ion for  redeterminat ion

of  def ic iency or  for  re fund of  personal  income tax under  Ar t ic le

22  o f  t he  Tax  Law fo r  t he  yea r  L97O.  (F i I e  No .  0 -55L423O4) .  A

formal  hear ing was held before Paul  B.  Coburn,  Hear ing Of f icer ,

at the off ices of the State Tax Commission, T\aio World Trade

Center ,  New York,  New York,  or l  December 19,  L974,  dt  2245 P.M.

Petit ioner appeared pro se. ILre Income Tax Bureau appeared by

SauI  Heckelman,  Esq.  (Solomon Sies,  Esq,  o f  counsel ) .

ISSUE

Are the minimum income tax provisions of Art icle 22 of the

Tax Law unconstitut ional as applied to the remainder of long term

capital gain, not subject to New York personal income tax, and

investment interest expense, reported by petit ioner, Samuel Baum,

fo r  t he  yea r  L97O?
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FINDINGS OF FACT

1. Petit ioner, Samuel Baum, f i led a New York State income

tax resident return for the year L97O. He stated on said return

that  there was tax due in  the sum of  $293.38,  that  there was tax

withherd in the sum of $881.00 and that there was a refund due

to  h im  in  the  sum o f  $587 .62 -

2-  On October  26,  L97L,  the Income Tax Bureau issued a

Statement of Audit Ctranges against petit ioner, Samuel Baum, which

recomputed his income tax l iabi l i ty for the year L97o upon the

grounds that the remainder of long term capital gain, not subject

to New York personal income tax, and investment interest expense

are considered items of tax preference and subject to New York

minimum income tax. His tax l iabi l i ty was recomputed as fol lows:

Investment interest expense
Investment income:

Dividends
Interest ineome
Short  term capi ta l  ga in

Net investment income
Excess investment interest expense
Capi ta l  ga in
Tota l  i tems of  tax preference

;L6 ,37O.27
L ,347  . 74

50 .34

$44  ,  O94  . 57

17  , 728 .35
$26 ,366  . 22
lB ,7 l I . 6 l

$45 ,O77  . 83



Ibdif ication for Allocable Expenses Attr ibutable to -ttems
of  Tax Preference

Al locable Expenses

Tota1 a l locable expenses
New York adjusted gross income
Ttems of tax preference
Speci f ic  deduct ion

Tota l  a l locable e>{penses
$54 ,795 .6 t

Taxes
Contributions
Interest expense
Tot,aI
Less:  State income taxes
Net

$  946 .52
53 r .00

44,49457
$45 ,572 .09

881 .00
$44 ,69  1  .  09

$44 ,69  1 .09
54 ,795  . 6 t
45 ,077 .83
20 ,  000  .  00

$44 ,691 .09
X  $44 ,691 .09  =  30 ,658 .09

$14 ,033 .00

$54  , 795  . 6L
$46 ,4O5 .93

L4 ,9 I4 .OO
3L ,  49L .93

$23 ,  303  . 68
625 .OO

$22  , 678  . 68

$  I ,  738 .23
L2 .50

$  L ,725  . 73

$54 ,795 .6L  +  $45 ,O77  . 83
lf iodif ication under Section

$2O,  000  .  00
615  ( c  )  ( 4 )

Total New York income
Deduct ions L ine 6 (c) ,  Page I
Less:  Modi f icat ion -  Sect ion

615  ( c  )  ( + )  $L4 ,033  .  00
State income taxes 881.00

New York i temized deductions
Balance
Exemption
New York taxable income

Tax on ineome
Statutory credit
New York personal income tax
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Items of Tax Preference
Less:  Speci f ic  deduct ion
Balance
Less: New York personal income tax
Minimum taxable income

Minimum income tax due at 3%

New York personal income tax
New York tax withheld
Net New York personal income tax
New Yorl< minimum income tax

$45  ,  O77  . 83
20 ,000 .00

$25 ,077  . 83
L ,725  . 73

$23 ,  3  52  . LO

700 .  56

$L ,725  . 73
881 .00

$  844 .73
700 .56

TOTAL NEW YORK TAX DUE $L,545.29

In accordance with the aforesaid Statement of Audit Chang'es,

i t  issued a Notice of Deficiency against him in the sium of

$1 ,594 .43 .

3.  Pet i t ioner ,  Samuel  Baum, s t ipu lated at  the formal

hearing that the only issue that he was contesting \^rtrs the

const i tu t ional i ty  o f  the prov is ions of  Ar t ic le  22 of  the Tax Law

which imposed a minimum income tax upon his income for the year

L97O. He further st ipulated that he was not contesting the Income

Tax Bureau's computation of the addit ional personal income tax

or minimum income tax due as set forth in the Statement of Audit

Ctranges,

CONCLUSIONS OF I,AW

A. Tkrat the constitut ionali ty of the laws of the State of

New York are presumed at the administration leve1 of the New York
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State Tax Commission. Tlrere is no jurisdict ion at the admin-

is t ra t ive level  to  dec lare such laws unconst i tu t ional .  T l rerefore,

i t  must be presumed that sections 622 and 623 of the Tax Law

relating to the imposit ion of a minimum income tax on resident

ind iv iduals  such as pet i t ioner ,  Samuel  Baum, are const i tu t ional .

B. Itrat the petit ion of Samuel Baum is denied and the

Not ice of  Def ic iency issued October  26,  L97L,  is  susta ined.

DATED: A1bany, New York STATE TAX COMMTSSTON

March 14,  l_975

\\u.w* t(*=.-
COMMISSIONER


